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Olympia, WA 98504-0929 
 
Via Email to: supreme@courts.wa.gov 
 

Re: Comment in Opposition to Proposed Revision to RPC 4.4, Comment 4 
 
Dear Madam Clerk, 
 

I write to oppose the proposed revision to Comment 4 accompanying Rule 4.4 of the Rules 
of Professional Conduct (hereafter, “Revised Comment 4”).1  As the United States Attorney for the 
Eastern District of Washington, I am the chief federal law enforcement officer for the twenty 
Washington counties east of the Cascade Mountains.  My responsibilities in this role include, 
among others, enforcing civil and criminal immigration laws passed by the United States 
Congress.  I also maintain contact and communications with county prosecutors, sheriffs and 
police chiefs, as all levels of law enforcement work together to promote public safety for all 
citizens. 

 
Chief among the reasons why Revised Comment 4 should be rejected is that it would 

endanger public safety.  Most respectfully, there is no reason why attorneys in this State should be 
prohibited from sharing information with the Department of Homeland Security (DHS) that could 
assist in the detention and removal of illegal aliens who have committed crimes.  As U.S. Attorney 
General William Barr highlighted in a letter to then-Chief Justice Fairhurst last November,2 there 
are significant numbers of illegal aliens who are processed through and released from the State’s 
justice system and then go on to commit serious crimes – including murder.  That point was 
underscored more recently in declarations that were filed in federal court litigation between the 
State of Washington and DHS3 concerning the legality of civil immigration arrests in and around 

                                                           
1 A comment letter opposing the adoption of Proposed GR 38 is being submitted separately.  That comment letter 
is incorporated herein by reference. 
2 https://www.justice.gov/ag/page/file/1219556/download  
3 State of Washington v. U.S. Department of Homeland Security, et al., Case No. 2:19-CV-02043-TSZ (W.D. 
Wash.) (the “Courthouse Arrest Litigation”). 
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state courthouses.  As noted by a Special Operations Supervisor with the United States Border 
Patrol, for example, civil immigration enforcement at state courthouses has resulted in the 
apprehension of illegal aliens who have been charged with or previously convicted of, among other 
offenses, sex with a minor, indecent exposure, manufacture and delivery of methamphetamine, 
trafficking of cocaine, domestic violence assault, domestic violence burglary, domestic violence 
unlawful imprisonment, vehicular hit-and-run, criminal trespass, disorderly conduct, and driving 
under the influence.4   

 
To prohibit prosecutors and other attorneys from bringing those types of individuals to the 

attention of federal law enforcement is, quite frankly, irresponsible.  All attorneys, including the 
members of this Court, have an obligation to uphold the law and to do their part to protect public 
safety.  Regardless of how one feels about our Country’s immigration laws, the fact of the matter is 
that these laws play a crucial role in maintaining public safety.  As Revised Comment 4 would be a 
further avenue for dangerous individuals to be back on the streets rather than illegally deported, it 
should not be adopted. 

 
Turning to the specific language of Revised Comment 4, there are several additional 

reasons why the proposed revision should be rejected.  First, the proposed revision exceeds the 
scope of the rule itself.  RPC 4.4 states, in relevant part, that a lawyer must not engage in conduct 
that has “no substantial purpose other than to embarrass, delay, or burden a third person.”  RPC 
4.4(a) (emphasis added).  Comment 4, in its existing form, explains that this restriction extends to 
inquiries into a person’s immigration status when the lawyer’s purpose is to “intimidate, coerce, or 
obstruct that person from participating in a civil matter.”  This existing commentary is a 
straightforward application of the rule, insofar as it links the prohibited conduct — inquiring into a 
person’s immigration status for the purpose of intimidating, coercing, or obstructing — to the 
rule’s overarching restriction on conduct designed to embarrass, delay, or burden.   

 
By contrast, the proposed revisions are not directly tied to the restriction on conduct 

designed to embarrass, delay or burden.  Indeed, the proposed revisions carve out a broad, brand 
new category of prohibited conduct—“otherwise assist[ing] with civil immigration enforcement” 
— without making any attempt to link that conduct to the improper purpose set forth in the rule.  
Indeed, the revised language seems to presuppose that providing information to immigration 
authorities is a sinister act and inherently improper.   

 
While it is certainly possible that a lawyer might provide information for an improper 

purpose (e.g., to prevent an adverse witness from testifying), the mere act of providing information 
                                                           
4 Declaration of Thomas D. Watts, ECF No. 96 at ¶¶ 12-28 (copy enclosed). 
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is not inherently improper.  In imposing a categorical restriction on assisting immigration 
authorities, without tying the assistance to the improper purpose of causing embarrassment, delay 
or burden, the proposed revisions sweep far beyond the rule itself and should therefore be rejected. 

 
Additionally, in a related vein, Revised Comment 4 runs afoul of the First Amendment.  

“[D]isciplinary rules governing the legal profession cannot punish activity protected by the First 
Amendment.”  Gentile v. State Bar of Nevada, 501 U.S. 1030, 1054 (1991).  Rules that impose 
“substantially overbroad” restrictions are facially invalid.  Standing Comm. on Discipline of U.S. 
Dist. Court for Cent. Dist. of California v. Yagman, 55 F.3d 1430, 1437 (9th Cir. 1995).  Further, 
rules like Revised Comment 4 that impose “outright prohibitions on speech” are subject to strict 
scrutiny.  Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626, 650 
(1985).  To survive a First Amendment challenge, such rules must be “narrowly tailored to serve a 
compelling interest.”  Williams-Yulee v. Florida Bar, 575 U.S. 433, 444 (2015); see also Nat’l Inst. 
of Family and Life Advocates v. Becerra, ___ U.S. ____, 138 S.Ct. 2361, 2371-72 (2018) 
(restrictions on “professional speech” imposed by state licensing entities are subject to strict 
scrutiny).   

   
In its existing form, Comment 4 survives strict scrutiny.  It does so by identifying a 

compelling government interest — protecting persons against purposeful embarrassment, delay or 
burden at the hands of an attorney — and promotes that interest by prohibiting lawyers from 
inquiring into a person’s immigration status when their purpose is to “intimidate, coerce, or 
obstruct” that person from participating in a court proceeding.   

 
Revised Comment 4, by contrast, sweeps much more broadly.  As explained above, the 

new restriction on “otherwise assist[ing] with civil immigration enforcement,” is not limited to 
circumstances in which the lawyer’s purpose is to embarrass, delay or burden; on its face, it 
prohibits any attempt to assist with civil immigration enforcement, for any reason whatsoever.  
Revised Comment 4 is thus facially overbroad and not narrowly tailored to achieve a compelling 
interest.  As such, the proposed revision invites constitutional challenge and, in my opinion, would 
invariably be invalidated on First Amendment grounds when challenged. 

 
It also bears noting that, Revised Comment 4 directly conflicts with RCW 4.24.510.  That 

statute provides, in relevant part:  
 
A person who communicates a complaint or information to any branch or agency 
of federal, state, or local government . . . is immune from civil liability for claims 
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based upon the communication to the agency or organization regarding any matter 
reasonably of concern to that agency or organization. 
 

RCW 4.24.510.  In prohibiting lawyers from “sharing . . . information with federal immigration 
authorities . . . for the purpose of facilitating civil immigration arrests,” Revised Comment 4 
prohibits precisely what RCW 4.24.510 expressly permits.  The revised comment is therefore 
unenforceable under this Court’s own precedent, which recognizes that a lawyer’s right to provide 
information to federal, state or local law enforcement under RCW 4.24.510 takes precedence over 
any contrary restriction imposed by the Rules of Professional Conduct.  See In re Disciplinary 
Proceeding Against Schafer, 149 Wn.2d 148, 168 (2003) (recognizing that RCW 4.24.510 
provides attorneys a “safe harbor” for communications that are otherwise be prohibited by the 
RPCs). 

 
Furthermore, adopting Revised Comment 4 could be inferred to establish a new cause of 

action by one aggrieved of the newly prohibited conduct against the one alleged to have violated 
the conduct.  The RPCs, and especially the RPC comments, should not be used for this purpose.  
As more fully explained in my letter opposing the adoption of Proposed GR 38, this a matter of 
policymaking that is best left to the State Legislature.5   

 
Finally, I feel compelled to respond to certain inaccurate and inflammatory statements 

made by the proponents of Revised Comment 4.  In the GR 9 cover sheet accompanying Revised 
Comment 4, the proponents state that agents from U.S. Immigration and Customs Enforcement 
(ICE) and U.S. Customs and Border Protection (CBP) are “primarily target[ing] people of color, 
primarily Latinx Spanish speakers.”  That assertion is false.  ICE and CBP do not target minority 
groups.  Rather, they work to identify specific individuals who are in the Country unlawfully and 
who may pose a threat to public safety.  See Declaration of Thomas H. Watts (enclosed) at ¶¶ 7-9 
(explaining that Border Patrol agents “review criminal dockets to locate and identify removable 
aliens,” complete “thorough investigations and records checks to determine if the alien is illegally 
present,” and then move forward with enforcement efforts specific to that individual).  That is not 
racial profiling.  The Court should disregard all misinformed statements to the contrary.  

 

                                                           
5 I also note that the Legislature recently adopted RCW 43.17.425, which purports to prohibit state agencies, 
including county prosecutors’ offices and law enforcement, from using agency funds to “investigate, enforce, 
cooperate with, or assist in the investigation or enforcement” of federal immigration law.  While there is 
reason to doubt whether RCW 43.17.425 would survive a federal preemption challenge, the fact that the 
Legislature has already attempted to provide this protection obviates the need for this Court to do so through 
a Rule of Professional Conduct. 
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Re: Comment in Opposition to Proposed Revision to RPC 4.4, Comment 4 
 
Dear Madam Clerk, 
 


I write to oppose the proposed revision to Comment 4 accompanying Rule 4.4 of the Rules 
of Professional Conduct (hereafter, “Revised Comment 4”).1  As the United States Attorney for the 
Eastern District of Washington, I am the chief federal law enforcement officer for the twenty 
Washington counties east of the Cascade Mountains.  My responsibilities in this role include, 
among others, enforcing civil and criminal immigration laws passed by the United States 
Congress.  I also maintain contact and communications with county prosecutors, sheriffs and 
police chiefs, as all levels of law enforcement work together to promote public safety for all 
citizens. 


 
Chief among the reasons why Revised Comment 4 should be rejected is that it would 


endanger public safety.  Most respectfully, there is no reason why attorneys in this State should be 
prohibited from sharing information with the Department of Homeland Security (DHS) that could 
assist in the detention and removal of illegal aliens who have committed crimes.  As U.S. Attorney 
General William Barr highlighted in a letter to then-Chief Justice Fairhurst last November,2 there 
are significant numbers of illegal aliens who are processed through and released from the State’s 
justice system and then go on to commit serious crimes – including murder.  That point was 
underscored more recently in declarations that were filed in federal court litigation between the 
State of Washington and DHS3 concerning the legality of civil immigration arrests in and around 


                                                           
1 A comment letter opposing the adoption of Proposed GR 38 is being submitted separately.  That comment letter 
is incorporated herein by reference. 
2 https://www.justice.gov/ag/page/file/1219556/download  
3 State of Washington v. U.S. Department of Homeland Security, et al., Case No. 2:19-CV-02043-TSZ (W.D. 
Wash.) (the “Courthouse Arrest Litigation”). 
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state courthouses.  As noted by a Special Operations Supervisor with the United States Border 
Patrol, for example, civil immigration enforcement at state courthouses has resulted in the 
apprehension of illegal aliens who have been charged with or previously convicted of, among other 
offenses, sex with a minor, indecent exposure, manufacture and delivery of methamphetamine, 
trafficking of cocaine, domestic violence assault, domestic violence burglary, domestic violence 
unlawful imprisonment, vehicular hit-and-run, criminal trespass, disorderly conduct, and driving 
under the influence.4   


 
To prohibit prosecutors and other attorneys from bringing those types of individuals to the 


attention of federal law enforcement is, quite frankly, irresponsible.  All attorneys, including the 
members of this Court, have an obligation to uphold the law and to do their part to protect public 
safety.  Regardless of how one feels about our Country’s immigration laws, the fact of the matter is 
that these laws play a crucial role in maintaining public safety.  As Revised Comment 4 would be a 
further avenue for dangerous individuals to be back on the streets rather than illegally deported, it 
should not be adopted. 


 
Turning to the specific language of Revised Comment 4, there are several additional 


reasons why the proposed revision should be rejected.  First, the proposed revision exceeds the 
scope of the rule itself.  RPC 4.4 states, in relevant part, that a lawyer must not engage in conduct 
that has “no substantial purpose other than to embarrass, delay, or burden a third person.”  RPC 
4.4(a) (emphasis added).  Comment 4, in its existing form, explains that this restriction extends to 
inquiries into a person’s immigration status when the lawyer’s purpose is to “intimidate, coerce, or 
obstruct that person from participating in a civil matter.”  This existing commentary is a 
straightforward application of the rule, insofar as it links the prohibited conduct — inquiring into a 
person’s immigration status for the purpose of intimidating, coercing, or obstructing — to the 
rule’s overarching restriction on conduct designed to embarrass, delay, or burden.   


 
By contrast, the proposed revisions are not directly tied to the restriction on conduct 


designed to embarrass, delay or burden.  Indeed, the proposed revisions carve out a broad, brand 
new category of prohibited conduct—“otherwise assist[ing] with civil immigration enforcement” 
— without making any attempt to link that conduct to the improper purpose set forth in the rule.  
Indeed, the revised language seems to presuppose that providing information to immigration 
authorities is a sinister act and inherently improper.   


 
While it is certainly possible that a lawyer might provide information for an improper 


purpose (e.g., to prevent an adverse witness from testifying), the mere act of providing information 
                                                           
4 Declaration of Thomas D. Watts, ECF No. 96 at ¶¶ 12-28 (copy enclosed). 







Ms. Susan L. Carlson 
February 3, 2020 
Page -3- 


 
 


 
is not inherently improper.  In imposing a categorical restriction on assisting immigration 
authorities, without tying the assistance to the improper purpose of causing embarrassment, delay 
or burden, the proposed revisions sweep far beyond the rule itself and should therefore be rejected. 


 
Additionally, in a related vein, Revised Comment 4 runs afoul of the First Amendment.  


“[D]isciplinary rules governing the legal profession cannot punish activity protected by the First 
Amendment.”  Gentile v. State Bar of Nevada, 501 U.S. 1030, 1054 (1991).  Rules that impose 
“substantially overbroad” restrictions are facially invalid.  Standing Comm. on Discipline of U.S. 
Dist. Court for Cent. Dist. of California v. Yagman, 55 F.3d 1430, 1437 (9th Cir. 1995).  Further, 
rules like Revised Comment 4 that impose “outright prohibitions on speech” are subject to strict 
scrutiny.  Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626, 650 
(1985).  To survive a First Amendment challenge, such rules must be “narrowly tailored to serve a 
compelling interest.”  Williams-Yulee v. Florida Bar, 575 U.S. 433, 444 (2015); see also Nat’l Inst. 
of Family and Life Advocates v. Becerra, ___ U.S. ____, 138 S.Ct. 2361, 2371-72 (2018) 
(restrictions on “professional speech” imposed by state licensing entities are subject to strict 
scrutiny).   


   
In its existing form, Comment 4 survives strict scrutiny.  It does so by identifying a 


compelling government interest — protecting persons against purposeful embarrassment, delay or 
burden at the hands of an attorney — and promotes that interest by prohibiting lawyers from 
inquiring into a person’s immigration status when their purpose is to “intimidate, coerce, or 
obstruct” that person from participating in a court proceeding.   


 
Revised Comment 4, by contrast, sweeps much more broadly.  As explained above, the 


new restriction on “otherwise assist[ing] with civil immigration enforcement,” is not limited to 
circumstances in which the lawyer’s purpose is to embarrass, delay or burden; on its face, it 
prohibits any attempt to assist with civil immigration enforcement, for any reason whatsoever.  
Revised Comment 4 is thus facially overbroad and not narrowly tailored to achieve a compelling 
interest.  As such, the proposed revision invites constitutional challenge and, in my opinion, would 
invariably be invalidated on First Amendment grounds when challenged. 


 
It also bears noting that, Revised Comment 4 directly conflicts with RCW 4.24.510.  That 


statute provides, in relevant part:  
 
A person who communicates a complaint or information to any branch or agency 
of federal, state, or local government . . . is immune from civil liability for claims 
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based upon the communication to the agency or organization regarding any matter 
reasonably of concern to that agency or organization. 
 


RCW 4.24.510.  In prohibiting lawyers from “sharing . . . information with federal immigration 
authorities . . . for the purpose of facilitating civil immigration arrests,” Revised Comment 4 
prohibits precisely what RCW 4.24.510 expressly permits.  The revised comment is therefore 
unenforceable under this Court’s own precedent, which recognizes that a lawyer’s right to provide 
information to federal, state or local law enforcement under RCW 4.24.510 takes precedence over 
any contrary restriction imposed by the Rules of Professional Conduct.  See In re Disciplinary 
Proceeding Against Schafer, 149 Wn.2d 148, 168 (2003) (recognizing that RCW 4.24.510 
provides attorneys a “safe harbor” for communications that are otherwise be prohibited by the 
RPCs). 


 
Furthermore, adopting Revised Comment 4 could be inferred to establish a new cause of 


action by one aggrieved of the newly prohibited conduct against the one alleged to have violated 
the conduct.  The RPCs, and especially the RPC comments, should not be used for this purpose.  
As more fully explained in my letter opposing the adoption of Proposed GR 38, this a matter of 
policymaking that is best left to the State Legislature.5   


 
Finally, I feel compelled to respond to certain inaccurate and inflammatory statements 


made by the proponents of Revised Comment 4.  In the GR 9 cover sheet accompanying Revised 
Comment 4, the proponents state that agents from U.S. Immigration and Customs Enforcement 
(ICE) and U.S. Customs and Border Protection (CBP) are “primarily target[ing] people of color, 
primarily Latinx Spanish speakers.”  That assertion is false.  ICE and CBP do not target minority 
groups.  Rather, they work to identify specific individuals who are in the Country unlawfully and 
who may pose a threat to public safety.  See Declaration of Thomas H. Watts (enclosed) at ¶¶ 7-9 
(explaining that Border Patrol agents “review criminal dockets to locate and identify removable 
aliens,” complete “thorough investigations and records checks to determine if the alien is illegally 
present,” and then move forward with enforcement efforts specific to that individual).  That is not 
racial profiling.  The Court should disregard all misinformed statements to the contrary.  


 


                                                           
5 I also note that the Legislature recently adopted RCW 43.17.425, which purports to prohibit state agencies, 
including county prosecutors’ offices and law enforcement, from using agency funds to “investigate, enforce, 
cooperate with, or assist in the investigation or enforcement” of federal immigration law.  While there is 
reason to doubt whether RCW 43.17.425 would survive a federal preemption challenge, the fact that the 
Legislature has already attempted to provide this protection obviates the need for this Court to do so through 
a Rule of Professional Conduct. 
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